DISCLAIMER: This is not legal advice. Recommended language, in particular, should be vetted by the State Library or other licensee.  The following memo is research and recommendations only. It does not establish an attorney-client relationship.

Questions posed:  Are photo/video/audio releases needed from participants in LSTA-funded videoconferences and webcasts?  Do audience members have privacy rights? Does it differ depending on whether it’s a staff training event or a public event?  What if children are involved? Does it make a difference by type archive medium (video webcast, podcast, CD, DVD, VHS tape etc.)?   Recordings will be distributed and viewed at no charge to the user, other than ancillary fees that may be necessary to cover costs incurred to edit, duplicate, mail, store, host, serve, etc.  No profit will be made from the content.  We’re not as concerned with the copyright issues at this juncture.   If we need to simply advise people that they may appear, what language should we use? If we need release forms, what language should we use?  
Is advisory language or obtaining release forms an issue when people do not appear in imagery, but may be identified by voice (such as asking a question off-camera) or through written remarks made in a webcast chatroom?

When we pay a trainer or a presenter to do a live videoconference or webcast (or a place-based training or presentation that will be recorded and archived), what type of permission or release do we need to re-use their video and supporting a/v materials (i.e., PowerPoint) in an archive?

Short Answer: Although it is not required by the terms of the grants to get such releases, releases are recommended whenever feasible to help shield the producers from liability.  Although there are no clear cut legal guidelines, it would generally be more important to get releases from speakers than from participants, who might be advised that the event will be recorded and posted online.  Children do not have the legal capacity to sign releases, so parental signatures are advised. The main hindrance is that release language can be intimidating to the signer.

Rights of privacy, publicity and copyright are the principal issues, each of which are discussed below. Although children do not generally have greater rights than adults, it is possible that a judge or jury may find them to be more sympathetic plaintiffs.
Long Answer:

Privacy Rights
Privacy rights of individuals in a public place are nearly nonexistent barring additional protections (such as a promise of privacy).  Moreover, courts consistently rule in favor of news reporters when balancing the right of free speech (“newsworthiness”) against the individual’s right of privacy.  
In California, an instructive line was drawn by the California Supreme Court in 1998 in a case against television producers who videotaped and broadcast the image and voice of a woman without her permission. The woman sued the producers when she saw footage of herself and her son on a television in her hospital room. It showed them in a drainage ditch after a gruesome car accident on Interstate 10 in Riverside County.
 The court ruled that she could not have a reasonable expectation of privacy while she was on the side of a public road, and the media could film and broadcast the event. She might have a possible expectation of privacy, however, for footage shot inside the rescue helicopter.  The court determined that it was up to a jury to decide whether an "egregious intrusion on a place of expected seclusion" took place. Shulman v. Group  W. Productions, 18 Cal. 4th 200, 232 (1998).  For more California privacy cases, see The Reporters Committee for Freedom of the Press, Photographer’s Guide to Privacy, California at http://www.rcfp.org/photoguide/states/california.html. 
Is there an expectation of privacy in a library sponsored event?  A public event would arguably be more akin to the public street than the rescue helicopter.  What about a staff training situation? Each privacy case turns on its own particular facts, and  in the absence of a case directly on point, it may be instructive to look at a recent a court decision that evaluated the level of privacy that could be expected in a mailroom at the Kaiser Permanent Hospital. Drug Enforcement Administration agents installed a covert video camera facing the hospital mailroom desk to see who was receiving a package of drugs that had an electronic tracking device. The court evaluated the facts:  the mailroom had two doors – one that opened into the interior of the hospital and a large loading bay door. Both doors remained open throughout the business day.  The room also had large windows through which the room was visible from the outside.  It was accessed frequently by at least 50 hospital employees and was open to 800 employees. The court found no reasonable expectation of privacy in the mailroom. The case notes that there can be a reasonable expectation of privacy in a private work area given over to an employee’s “exclusive use,” but this activity took place in a public area.
 United States v. Gonzalez, 328 F.3d 543, 548 (9th Cir. 2003).  
Additionally, if speakers and participants are notified that the proceedings will be recorded and distributed, nearly any objective expectation of privacy would seem to evaporate.  Protection does not extend to that which is knowingly disclosed to the public.  To show a reasonable expectation of privacy, a claimant must show both (1) a subjective expectation of privacy; and (2) an objectively reasonable expectation of privacy, Katz v. United States, 389 U.S. 347, 351, 361 (1967).  In layman’s terms, this essentially means that (1) the individual herself must believe that she has a privacy right and in addition (2) a jury of her peers must believe the individual had a reasonable expectation of privacy given the facts and circumstances of the case.
Publicity Rights 

Publicity rights in California are, by and large, stronger than privacy rights. California recognizes a right of publicity (”for purposes of advertising or selling, or soliciting purchases of, products, merchandise, goods or services”) all living individuals (and of deceased “personalities”) in California Civil Code sections 3344 and 3344.1.  As so defined (and amplified below), the nonprofit use of images and sound recordings does not violate an individual’s publicity rights.
The key element to consider here is the purpose and use of the recording.  Section 3344 states in part (emphases added by Minow): 

(a) Any person who knowingly uses another's name, voice, signature, photograph, or likeness, in any manner, on or in products, merchandise, or goods, or for purposes of advertising or selling, or soliciting purchases of, products, merchandise, goods or services, without such person's prior consent, or, in the case of a minor, the prior consent of his parent or legal guardian, shall be liable for any damages sustained by the person or persons injured as a result thereof. …
(b) As used in this section, "photograph" means any photograph or photographic reproduction, still or moving, or any videotape or live television transmission, of any person, such that the person is readily identifiable.
(1) A person shall be deemed to be readily identifiable from a photograph when one who views the photograph with the naked eye can reasonably determine that the person depicted in the photograph is the same person who is complaining of its unauthorized use.   
(2) If the photograph includes more than one person so identifiable, then the person or persons complaining of the use shall be represented as individuals rather than solely as members of a definable group represented in the photograph.  A definable group includes, but is not limited to, the following examples:  a crowd at any sporting event, a crowd in any street or public building, the audience at any theatrical or stage production, a glee club, or a baseball team.

(3) A person or persons shall be considered to be represented as members of a definable group if they are represented in the photograph solely as a result of being present at the time the photograph was taken and have not been singled out as individuals in any manner.

(c) Where a photograph or likeness of an employee of the person using the photograph or likeness appearing in the advertisement or other publication prepared by or in behalf of the user is only incidental, and not essential, to the purpose of the publication in which it appears, there shall arise a rebuttable presumption affecting the burden of producing evidence that the failure to obtain the consent of the employee was not a knowing use of the employee's photograph or likeness.

(d) For purposes of this section, a use of a name, voice, signature, photograph, or likeness in connection with any news, public affairs, or sports broadcast or account, or any political campaign, shall not constitute a use for which consent is required under subdivision (a).

(e) The use of a name, voice, signature, photograph, or likeness in a commercial medium shall not constitute a use for which consent is required under subdivision (a) solely because the material containing such use is commercially sponsored or contains paid advertising.  Rather it shall be a question of fact whether or not the use of the person's name, voice, signature, photograph, or likeness was so directly connected with the commercial sponsorship or with the paid advertising as to constitute a use for which consent is required under subdivision (a).
…
For a current state analysis of publicity rights, especially as balanced against free speech and copyright, see David Steinberg and Paul Guelpa, “The right of publicity, which protects individuals from commercial misuse of their identities, is increasingly being pitted against the public polices behind the Copyright Act and the First Amendment—and losing out.”  California Lawyer, February 2007 pp. 36-38.
Copyright

Although the question raised specifically excluded the issue of copyright, this is an important issue and should always be raised before posting handouts, PowerPoint presentations etc. that may include copyrighted work. Additionally, performances of copyrighted works (including storytelling, singing of songs, playing music etc.) should also be evaluated for copyright issues.  If privacy/publicity releases are used, warrants and indemnities with regard to copyright may be included in the same release.
Moreover, any projects that use LSTA funding must abide by the terms provided with the grants. According to  the STATE OF CALIFORNIA, LIBRARY SERVICES AND TECHNOLOGY ACT (LSTA), INFORMATION GUIDE FOR USE IN APPLYING FOR LSTA GRANTS, CALIFORNIA STATE LIBRARY, SACRAMENTO, CALIFORNIA (2006):

19. Copyright and royalties. Original materials produced by a project may be copyrighted by the project or its assignees, and a project may collect and retain fees or royalties from sale of such materials. Any profits or royalties generated beyond cost-recovery must be used for the original purpose of the grant project. However, the federal government and the State of California reserve a royalty-free, nonexclusive and irrevocable right to reproduce, publish or otherwise use the material for their own purposes. For publications the State Library may require a camera-ready or duplication-ready master for this purpose. 

Any project involving the development of publications or other original materials must include a plan for their production, distribution, and dissemination as part of the final proposal. This plan may be approved as submitted or it may be altered as part of the grant award process. 

The project must convey one (1) copy of any materials produced, unless exempted, free of charge to the State Library, by the date of filing the final narrative report. 

Special consideration with regard to children
Children are not legally able to consent to license agreements. Parents or guardians must sign on their children’s behalf.  Do children have greater privacy rights than adults?  One important difference is that a judge or jury in any given case will consider will likely consider the vulnerability of the plaintiff, and children may get better treatment than adults.


Yet the letter of the law provides scarce privacy protection for children.  In a 2002 case, a man was charged with a criminal complaint when he took digital pictures of young girls in wet swimsuits at Water World in Sacramento.  He was observed by police holding a digital camera, casually raising it, clicking a picture and putting the camera down "real quick."  Evidence was admitted showing he had previously been convicted on indecent exposure and related crimes in the past.  Yet the court ruled that the proper legal question was: would normal girls be unhesitatingly irritated or disturbed by having the photographs in this case taken by a normal person at a public place?  Answer: no. A contrary conclusion would mean that photojournalists could be sued for taking photographs of girls on the beach at spring break." Additionally, the court noted that the girls had no reasonable expectation of privacy leading them to believe that they would not be photographed in a public place.   Parrish v. Superior Court of Sacramento County, 97 Cal. App. 4th 266 (March 29, 2002 as modified April 23, 2002)(unpublished decision)( Review Denied 2002 Cal. LEXIS 4549 July 10, 2002).
  
California Penal Code § 647.6(a) states:
Every person who annoys or molests any child under the age of 18 shall be punished by a fine not exceeding one thousand dollars, by imprisonment in a county jail not exceeding one year, or by both the fine and imprisonment.” 
Type of medium
The format of the archive (CD, DVD, VHS etc.) should not impact any legal rights of privacy or publicity.  As to visual versus audio versus text messaging, there may be an issue as to the identifiability of the individual, and may also impact the likelihood of an expectation of privacy. For example, if a participant reasonably believes her chat questions are anonymous, when in fact they are not, this could form the foundation for new legal ground.  In general, however, privacy rights are minimal, and notification to participants would likely negate a reasonable expectation of privacy. For example, if the participant types in a question and sees her user name attached to the question, it would be difficult for her to argue that she thought she was anonymous.
Additional considerations

Despite the low level of concern with regard to privacy and publicity rights, there may be restrictions placed at the local level.  For example, some libraries do not permit photography, videography etc. without the library’s permission.
This is particularly likely in a school setting, which may have additional hurdles to meet before either recording or distributing events.
Further, even though the legal risk is low, ethical considerations may compel a particular project to make liberal use of disclosure notices and/or permission forms.  Clarity and a meeting of minds in undertaking a recorded project, particularly one with wide distribution (such as the open Internet), can help prevent misunderstandings and lawsuits, including those without merit.
Sample wording

If a simple disclosure is used, sample wording to consider is:

NOTICE:   Recordings of this event may be distributed to the public, including audience participation.  
See attached for a sample permissions/release form.  See also Mark Levy, “What’s Legal,” Videomaker, January 2007 for alternative release and discussion at  http://www.videomaker.com/article/12917/ 

While there are not definitive answers to fill into the chart below, it is useful to parse out the different scenarios.  In general, the live videoconference without a recording or archive seems to present the lowest risk.  Images, voices etc. are not made available outside the event itself, and it seems extraordinarily unlikely that participants, whether employees, public adults or public minors, could successfully argue that they had a privacy interest.
The live videoconference, webcast, and place based events, recorded for an archive that is then made available to the public (or to a specified group), could raise privacy and publicity claims.  However, as indicated in this memo’s analysis, these would not likely win, even when children are involved.
Photos taken or video recorded and used for publicity purposes is the most likely of these scenarios to raise a publicity rights claim. Nevertheless, unless there is commercial use, as defined in California Civil Code section 3344, the claim would fail.
                   Type of Audience
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	Photos taken or video recorded and used for publicity purposes
	
	
	
	


� At her deposition, she said: "I think the whole scene was pretty private. It was pretty gruesome, the parts that I saw, my knee sticking out of the car. I certainly did not look my best, and I don't feel it's for the public to see. I was not at my best in what I was thinking and what I was saying and what was being shown, and it's not for the public to see this trauma that I was going through."





� In a colorful turn of phrase, the decision notes: “Gonzalez would have us adopt a theory of the Fourth Amendment akin to J.K. Rowling's Invisibility Cloak, to create at will a shield impenetrable to law enforcement view even in the most public places. However, the fabric of the Fourth Amendment does not stretch that far. He did not have an expectation of privacy in the public mailroom that society would accept as reasonable.”


� The Water World case makes reference to cases with convictions under section 647.6 where photographs or videotapes were taken of the children, the children knew very well that they were being photographed, Parrish contrasts the situation where the children are unaware of the photographer with other cases in which a photographer can "annoy" a minor by taking the minor's photograph in a public place in an offensive and irritating manner, for example, where the photographer follows the minor around and continues to take photographs despite the minor's wishes. In Ecker v. Raging Waters Group, 87 Cal. App. 4th 1320, Ecker followed boys around a water park and continued to bother them by videotaping them. The boys explained that Ecker's filming "bothered [us] so bad because we had to keep going different ways, and we felt like we had to move away. We felt like we wanted to beat him up, but we didn't. That's how bad it bothered us
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